STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
SUSI E SI MONE BROWWN,

Petiti oner,

VS. CASE NO. 95-2790

DEPARTMENT OF MANAGEMENT SERVI CES
DI VI SION OF STATE EMPLOYEES'
I NSURANCE

Respondent .
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RECOMVENDED ORDER

Following notice to all parties, Don W Davis, a Hearing Oficer for the
Division of Administrative Hearings, held a final hearing in the above-styled
case on July 14, 1995, in Oange Park, Florida.

APPEARANCES

For Petitioner: Susie Sinone Brown, Pro Se
2931 Bay Road
Orange Park, Florida 32065

For Respondent: Augustus D. A kens, Jr.
Depart ment of Managenent Services
Di vision of State Enpl oyees' Insurance
2002 AOd St. Augustine Rd., B-12
Tal | ahassee, Florida 32301-4876

STATEMENT OF THE | SSUE

The issue is whether Petitioner's request for an upgrade in her insurance
coverage fromindividual to famly status should be granted with a retro-active
effective date of October 13, 1994; the date of birth of Respondent's son

PRELI M NARY STATEMENT

By letter dated April 27, 1995, Respondent's representative inforned
Petitioner that her request that her health insurance coverage be back dated to
cover the premature birth of her son had been deni ed.

Petitioner sought review of Respondent's denial and, on May 31, 1995, the
matter was referred to the Division of Adm nistrative Hearings for further
pr oceedi ngs.

At the final hearing, Respondent and Petitioner entered into a stipulation
of certain factual matters. Additionally, Petitioner presented the testinony of



one witness, herself, and one conposite exhibit. Respondent presented testinony
of two wi tnesses, and one conposite exhibit.

No transcript of the final hearing was provided by the parties. Respondent
filed a proposed recomended order containing proposed findings of fact. Those
proposed findings are addressed in the appendix to this recomended order

FI NDI NGS OF FACT
Stipul ated Facts

1. Petitioner was initially enployed and covered under the State
Enpl oyees' State Goup Health Self Insurance Plan on July 1, 1993

2. Petitioner selected individual coverage and conpl eted the appropriate
forns indicating such coverage

3. FEffective January 1, 1994, Petitioner's coverage for the 1994 Plan Year
continued w th individual coverage.

4. Petitioner becane pregnant in April, 1994, with an estimated due date
of Decenber 6, 1994. However, she went into premature |abor on Cctober 12,
1994, at 32 weeks gestation. Attenpts to stop her |abor were unsuccessful and
she delivered a son, Gavon K Brown, by caesarean delivery on October 13, 1994.

5. On Cctober 22, 1994, Petitioner conpleted the required forns to change
fromindividual coverage to fanm |y coverage

6. Respondent changed Petitioner's coverage to famly coverage effective
Decenber 1, 1994.

O her Facts

7. Petitioner did not informthe personnel office at her place of state
enpl oyment, Col unbia Correctional Facility in Lake City, Florida of her
pregnancy.

8. Petitioner saw a private physician in Gainesville, Florida. The
physi ci an was concerned about Petitioner's excessive weight and referred her to
the Park Avenue Winen's Center in Gainesville sonetinme near the end of April,
1994.

9. The Park Avenue Wnen's Center, associated with the University of
Florida College of Medicine, treats women with at risk pregnancies. Petitioner
was seen there by Dr. Kenneth Kelner, also a professor of the Departnent of
ostetrics and Gynecol ogy of the University of Florida College of Medicine.

10. As a registered nurse, Petitioner was aware that she was at an
i ncreased general risk for difficulty with her pregnancy as a result of her
excessi ve wei ght.

11. On August 5, 1994, as a result of problenms with getting a nmedical bil
paid by the State Enpl oyees' State Group Health Self Insurance Plan, Petitioner
cal l ed offices of the adm nistrator of the Plan, Blue Cross and Blue Shield
(BCBS) in Jacksonville, Florida. 1In the course of her tel ephone conversation,
Petitioner maintains that she was told she could switch to famly coverage in



order to cover expenses of her unborn child as |late as 30 days prior to the
birth, estimted and expected to occur on Decenber 6, 1994.

12. Petitioner had previously received The Benefit Paynent Schedul e on
July 13, 1994, which contained a warning to pregnant wonen policyhol ders t hat
single or individual coverage did not include coverage for a child following its
birth and that famly coverage would need to be in effect prior to the nonth of
the child s birth to afford coverage for the child.

13. During the August 5, 1994 tel ephone conversation with the
representative of BCBS in Jacksonville, Petitioner inquired regarding the anount
of the nonthly premiumfor famly coverage. Petitioner was referred to the
Di vision of State Enpl oyees' Insurance (DSEl) and provided with that tel ephone
nunber in order to acquire coverage for her unborn child and get further
detailed information. Petitioner did not call DSEI

14. On COctober 12, 1994, in the course of a routine check-up, it was
determ ned that Petitioner's cervix was dilated. Subsequently, Petitioner gave
birth to her son at 1 a.m on Cctober 13, 1994.

15. On COctober 13, 1994, Petitioner called the personnel office at her
pl ace of enploynent with the Departnment of Corrections and informed that office
of the birth of her son. Although Petitioner maintains that she was told at
that time by someone in the personnel office that her son would i mediately be
af forded i nsurance coverage, Petitioner presented no direct adni ssible evidence
in corroboration of this allegation and her testinony in this respect is not
credited.

16. On Cctober 22, 1994, while sitting in the hospital |obby waiting to
visit her son, who remained in hospital care following his premature birth,
Petitioner signed the required papers and fornms to change fromindividual to
famly coverage. The forms, bearing an effective date for coverage change of
Decenmber 1, 1994, were returned to Petitioner's personnel office w thout an
acconpanyi ng check or other paynment for any enpl oyee prem um co- paynent which
woul d have permitted a construction that an earlier coverage effective date
shoul d have been assigned the policy change.

17. Based upon the timng of the election made by Petitioner, expenses
attributable solely to nedical services received by the child prior to Decenber
1, 1994, were not covered by the State Enpl oyees' State Goup Health Self
I nsurance Pl an.

CONCLUSI ONS OF LAW

18. The Division of Admi nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

19. The burden of proof, absent a statutory directive to the contrary, is
on the party asserting the affirmative of the issue of the proceeding. Antel v.
Department of Professional Regul ation, 522 So. 2d 1056 (Fla. 5th DCA 1988);
Department of Transportation v. J.WC. Co., Inc. 396 So. 2d 778 (Fla. 1st DCA
1981); and Balino v. Departnment of Health and Rehabilitative Services, 348 So.
2d 249 (Fla. 1st DCA 1977).



20. In this proceeding, Petitioner is asserting the affirmative. She has
t he burden of proving that nedical expenses incurred for the care of her child
were covered by the State Health Plan or, if not, should still be paid for by
her health care insurance provider

21. Pursuant to the pertinent rules of Respondent, mnedical expenses
incurred by Petitioner's child were not covered by the State Health Pl an
i nsurance coverage selected by Petitioner. She had el ected individual coverage
heal t h i nsurance benefits. Therefore, on the date of the child s birth, October
13, 1994, the child could not be added as a dependent to Petitioner's nedica
i nsur ance.

22. For nedical expenses attributable to the child to be covered by the
State Health Plan, Petitioner was required to elect, and be covered by, famly
coverage no later than October 1, 1994, and the child was required to be added
within thirty-one days after its birth as a covered dependent.

23. Rules 60P-2.003(2) and (3), Florida Adm nistrative Code, which govern
changes from i ndividual coverage to fam |y coverage provide, in pertinent part,
the foll ow ng:

(2) An enployee . . . having individua
coverage may apply for a change to famly
coverage within thirty-one (31) cal endar days
after the date of acquisition of any eligible
dependent or during in the open enroll nent
peri od.

* * %

(3) An enployee . . . may begin famly coverage
prior to acquiring any eligible dependents. Since
such coverage is effective the first day of any
gi ven nmont h, enpl oyees who will acquire eligible
dependents during the nonth and are desirous of
havi ng i mredi at e coverage of such dependents mnust
make application in time for a conplete nonth's
premumto be deducted prior to the first day
of the nonth during which the dependent will be
acquired. Oherw se, coverage cannot be effective
on the actual date the dependent is acquired.

[ Enphasi s added] .

24. Pursuant to the foregoing rule, an enployee may el ect to change his or
her health insurance fromi ndividual coverage to famly coverage and add a new
born child with coverage effective on the date the child is born if the

requirenents of the rule are followed, i.e., that the enpl oyee "nmake application
intinme for a conplete nonth's premumto be deducted prior to the first day of
the nmonth during which the dependent will be acquired.” To nmeet this

requi renent, Petitioner should have applied for famly coverage sufficiently
early to have paid a nonth's prem um prior Cctober 1, 1994. This she did not
do. Instead, Petitioner elected for her famly coverage to begin on Decenber 1
1994.

25. Petitioner has contended that she was m sl ead by the BCBS
representative and/or the personnel office representative who had assured her of
coverage for her child. Petitioner's contention requires an exam nation of the
guestion of equitable estoppel. See Tri-State Systenms v. Departnent of
Transportation, 500 So. 2d 212 (Fla. 1st DCA 1986), rev. denied, 506 So. 2d 1041



(1987). See also Warren v. Departnent of Adm nistration, 554 So. 2d 568 (Fl a.
5th DCA 1989), review denied, 562 So. 2d 345 (Fla. 1990). Such consideration is
necessary in order to address whether Petitioner nmay have been so m sled by
either the BCBS representative or personnel office representative to warrant
granting her medi cal coverage for her child even though she did not conply with
the requirenents of Rule 60P-2.003, Florida Adm nistrative Code.

26. Petitioner's argunent that she was misled is not persuasive.
Petitioner's testinony of assurances of coverage by personnel office
representatives is not credited. Further, she did not foll ow the BCBS
representative's advice to call DSEI. As a nurse and as the subject of
treatnment at a center for at risk pregnancies, Petitioner nade a contrary choice
to wait, on the presunption that she would enjoy a normal pregnancy with the
possibility of later electing coverage which would begin Decenber 1, 1994.

27. Based upon the foregoing, the evidence fails to prove that Respondent
shoul d be estopped from denyi ng nedi cal coverage of Petitioner's child.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
RECOMVENDED t hat the Departnment of Managenent Services, Division of State
Enpl oyees' I nsurance enter a Final Order dism ssing Susie Sinone Brown's

petition in this mtter

DONE and ENTERED i n Tal | ahassee, Florida, this 6th day of Septenber, 1995.

DON W DAVIS, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 6th day of Septenber, 1995.
APPENDI X
In accordance with provisions of Section 120.59, Florida Statutes, the
followi ng rulings are nade on the proposed findings of fact submtted on behal f

of the parties.

Respondent' s Proposed Fi ndi ngs

1.-24. Adopt ed, not verbatim
25.-28. Rej ect ed, unnecessary.
29. -40. Adopt ed by reference.
41. -42. Rej ect ed, unnecessary.

Petitioner's Proposed Findings



Petitioner's proposed findings consisted of one paragraph requesting that
Respondent provi de coverage for Petitioner's son effective on the date of his
birth, Cctober 13, 1994. The proposed finding is rejected as not supported by
the greater weight of the evidence.

COPI ES FURNI SHED:

Augustus D. Aikens, Jr., Chief

Depart ment of Managenent Services

Di vision of State Enpl oyees' Insurance
2002 AOd St. Augustine Rd., B-12

Tal | ahassee, FL 32301-4876

Susi e Si nbne Brown
2931 Bay Rd.
Orange Park, FL 32065

Wl liamH. Linder

Secretary

Depart ment of Managenent Services
2737 Centerview Dr., Ste. 307

Tal | ahassee, FL 32399- 0950

Paul A. Rowel |

CGener al Counsel

Depart ment of Managenent Services
2737 Centerview Dr., Ste. 312

Tal | ahassee, FL 32399- 0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



